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(iv) The conduct of the proceeding in-
volved a prejudicial procedural error;
or

(v) Any other consideration which
the Commission may deem to be in the
public interest.

(5) A petition for review will not be
granted to the extent that it relies on
matters that could have been but were
not raised before the presiding officer.
A matter raised sua sponte by a pre-
siding officer has been raised before the
presiding officer for the purpose of this
section.

(6) A petition for review will not be
granted as to issues raised before the
presiding officer on a pending motion
for reconsideration.

(c) If within thirty (30) days after the
filing of a petition for review the Com-
mission does not grant the petition, in
whole or in part, the petition shall be
deemed denied, unless the Commission
in its discretion extends the time for
its consideration of the petition and
any answers thereto.

(d) If a petition for review is granted,
the Commission will issue an order
specifying the issues to be reviewed
and designating the parties to the re-
view proceeding and direct that appro-
priate briefs be filed, oral argument be
held, or both.

(e) Petitions for reconsideration of
Commission decisions granting or de-
nying review in whole or in part will
not be entertained. A petition for re-
consideration of a Commission decision
after review may be filed within ten
(10) days, but is not necessary for ex-
haustion of administrative remedies.
However, if a petition for reconsider-
ation is filed, the Commission decision
is not final until the petition is de-
cided.

() Neither the filing nor the granting
of a petition for review will stay the ef-
fect of the decision or action of the pre-
siding officer, unless otherwise ordered
by the Commission.

(g) Certified questions and referred
rulings. A question certified to the
Commission under §2.718(i) or a ruling
referred under §2.730(f) must meet one
of the alternative standards in this
subsection to merit Commission re-
view. A certified question or referred
ruling will be reviewed if it either—
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(1) Threatens the party adversely af-
fected by it with immediate and seri-
ous irreparable impact which, as a
practical matter, could not be allevi-
ated through a petition for review of
the presiding officer’s final decision; or

(2) Affects the basic structure of the
proceeding in a pervasive or unusual
manner.

[56 FR 29409, June 27, 1991]

§2.788 Stays of decisions of presiding
officers pending review.

(a) Within ten (10) days after service
of a decision or action of a presiding of-
ficer any party to the proceeding may
file an application for a stay of the ef-
fectiveness of the decision or action
pending filing of and a decision on a pe-
tition for review. This application may
be filed with the Commission or the
presiding officer, but not both at the
same time.

(b) An application for a stay must be
no longer than ten (10) pages, exclusive
of affidavits, and must contain the fol-
lowing:

(1) A concise summary of the decision
or action which is requested to be
stayed;

(2) A concise statement of the
grounds for stay, with reference to the
factors specified in paragraph (e) of
this section; and

(3) To the extent that an application
for a stay relies on facts subject to dis-
pute, appropriate references to the
record or affidavits by knowledgeable
persons.

(c) Service of an application for a
stay on the other parties shall be by
the same method, e.g., telecopier mes-
sage, mail, as the method for filing the
application with the Commission or
the presiding officer.

(d) Within ten (10) days after service
of an application for a stay under this
section, any party may file an answer
supporting or opposing the granting of
a stay. This answer must be no longer
than ten (10) pages, exclusive of affida-
vits, and should concisely address the
matters in paragraph (b) of this section
to the extent appropriate. No further
replies to answers will be entertained.
Filing of and service of an answer on
the other parties must be by the same
method, e.g., telecopier message, mail,
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as the method for filing the application
for the stay.

(e) In determining whether to grant
or deny an application for a stay, the
Commission or presiding officer will
consider:

(1) Whether the moving party has
made a strong showing that it is likely
to prevail on the merits;

(2) Whether the party will be irrep-
arably injured unless a stay is granted;

(3) Whether the granting of a stay
would harm other parties; and

(4) Where the public interest lies.

(f) In extraordinary cases, where
prompt application is made under this
section, the Commission or presiding
officer may grant a temporary stay to
preserve the status quo without wait-
ing for filing of any answer. The appli-
cation may be made orally provided
the application is promptly confirmed
by telecopier message. Any party ap-
plying under this paragraph shall make
all reasonable efforts to inform the
other parties of the application, orally
if made orally.

[56 FR 29410, June 27, 1991]
AVAILABILITY OF OFFICIAL RECORDS

§2.790 Public inspections, exemptions,
requests for withholding.

(a) Subject to the provisions of para-
graphs (b), (c), (d), (e), and (f) of this
section, final NRC records and docu-
ments, including but not limited to
correspondence to and from the NRC
regarding the issuance, denial, amend-
ment, transfer, renewal, modification,
suspension, revocation, or violation of
a license, permit, or order, or regarding
a rulemaking proceeding subject to
this part shall not, in the absence of an
NRC determination of a compelling
reason for nondisclosure after a bal-
ancing of the interests of the person or
agency urging nondisclosure and the
public interest in disclosure, be exempt
from disclosure and will be made avail-
able for inspection and copying at the
NRC Web site, http://www.nrc.gov, and/
or at the NRC Public Document Room,
except for matters that are:

(1)(i) Specifically authorized under
criteria established by an Executive
order to be kept secret in the interest
of national defense or foreign policy
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and (ii) are in fact properly classified
pursuant to such Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.)
552(b), provided that such statute (i) re-
quires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
establishes particular criteria for with-
holding or refers to particular types or
matters to be withheld.

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Interagency or intraagency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
Commission;

(6) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation.

(i) Could reasonably be expected to
interfere  with  enforcement pro-
ceedings;

(if) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority, or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
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